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IN THE SUPREME COURT OF THE STATE OF UTAH

RONALD CUNNINGHAM,
Plaintiff/Appellant,
Case No. 20638
vs.
UNIVERSITY OF UTAH MEDICAL
CENTER,
Defendant/Respondent

BRIEF OF APPELLANT

STATEMENT OF ISSUES PRESENTED FOR REVIEW
The appeal of Ronald Cunningham presents the following
issues:
1.

Whether Judge Fishierfs Order dismissing Plaintiff! s

Complaint

herein was properly based on the grounds of res

judicata from an Order denying Plaintiff's Motion to Amend in the
separate Civil Action No. 84-286, entitled Ronald Cunningham
vs. Michael H. Stevens, M.D.
2.

Whether Judge Fishier should have considered the merits

of Plaintiff's Complaint to ascertain whether a cause of action
was alleged therein.
3.

Whether Ronald Cunningham is barred by the Utah Govern-

mental Immunity Act and/or the Utah Health Care Malpractice Act
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

from bringing this action against the University of Utah Medical
i

Center.
DETERMINATIVE STATUTES AND RULES
The interpretation of the following statutes and rules are
dispositive of the issues in this appeal:
Utah Code Ann, §63-30-11(1):
A claim is deemed to arise when the statute of limitations that would apply if the claim were against a
private person commences to run.
Utah Code Ann. §63-30-12:
A claim against the state or its employee for an act or
omission occurring during the performance of his
duties, within the scope of employment, or under color
of authority, is barred unless notice of claim is filed
with the attorney general and the agency concerned
within one year after the claim arises, or before the
expiration of any extension of time granted under
subsection 63-30-11(4).
Utah Code Ann. §78-14-4(1) [extract]:
No malpractice action against a health care provider
may be brought unless it is commenced within two years
after the plaintiff or patient discovers, or through
the use of reasonable diligence should have discovered
the injury, whichever first occurs, but, not to exceed
four years after the date of the alleged act, omission,
neglect or occurrence . . . .
Rule 12(b) [extract] of Utah Rules of Civil Procedure:
. . .If, on a motion asserting the defense numbered
(6) to dismiss for failure of the pleading to state a
claim upon which relief can be granted, matters outside
the pleadings are presented to and not excluded by the
court, the motion shall be treated as one for summary
judgment and disposed of as provided in Rule 56, and
2
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<

all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by
Rule 56.
Rule 15(a) [extract] of Utah Rules of Civil Procedure:
A party may amend his pleading once as a matter of
cause at any time before a responsive pleading is
served or, if the pleading is one to which no responsive pleading is permitted and the action has not been
placed upon the trial calendar, he may so amend it at
any time within twenty days after it is served.
Otherwise a party may amend his pleading only by leave
of court or by written consent of the adverse party;
and leave shall be freely given when justice so
requires . .
Other authorities which bear upon the issues in this matter
are quoted or appropriately referenced in the argument portion of
this Brief.
STATEMENT OF THE CASE
Nature of the Case
This appeal is from a final order of the Honorable Philip
R. Fishier, Judge in the Third Judicial District Court of Salt
Lake County, dismissing Ronald Cunninghamfs Complaint which
alleged a cause of medical malpractice against the University of
Utah Medical Center.

Judge Fishierfs Order was based solely on

grounds of res judicata in reliance upon Judge David B. Dee's
ruling in a separate action denying CunninghanTs Motion to amend
his Complaint to assert a similar cause against the Medical
Center.

3
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Statement of Facts
In December,

1981, Plaintiff, Ronald Cunningham, was

referred by his family physician to Dr. Michael Stevens for
examination and treatment of a noticed hearing loss in his left
ear.

On January 27, 1982, Cunningham was admitted into the

University of Utah Medical Center for excision of a diagnosed
accoustical neuroma, under the direction and supervision of
Dr. Stevens.

On January 28th, the surgery was unsuccessfully

performed by Dr. Stevens whose allegedly negligent actions during
the surgery resulted in a severe and life-threatening hematoma,
prolonged unconsciousness, permanent loss of most of his basic
voluntary physical functions, permanent and complete paralysis of
his legs and virtual paralysis of his arms, severe and permanent
mental and emotional

injury, and continuing general pain,

discomfort, and total disability.

(Record, pp. 3-5)

At no time

during Cunningham's examination, treatment, and hospitalization
did Dr. Stevens represent himself to Cunningham or to Mrs.
Cunningham

as an agent or employee of the Medical Center.

(Record, pp. 17-18, Appendix, pp. 3-6)
Pursuant to the Utah Health Care Malpractice Act, Cunningham
caused a Notice of Intent to Commence Legal Action to be served
upon Dr. Stevens at his home on June 9, 1983.

Said Notice was

amended and supplemented by letters duly served at Dr. Stevens1
home dated August 1 and December 28, 1983.

Each Notice specified

that the intended legal action was to be taken against Dr.
Stevens

in his individual capacity as treating physician.
4
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(Appendix, 7-11)

On January 17, 1984, a Complaint initiating

Civil Action No. C84-286 against Dr. Stevens was filed with the
Third Judicial District Court Clerk, and two days later Dr.
Stevens was duly served at his home with a Summons and a copy of
said Complaint.

(Appendix, pp. 12-18)

On February 8, 1984, Cunningham first learned, by Affidavits
filed in support of a motion to dismiss, that Dr. Stevens claimed
he was an employee of the State of Utah during the time of his
treatment of Cunningham.

(Appendix, pp. 19-22)

Prior to that

time, Cunningham had no knowledge nor reason to know of the
alleged employment
Medical Center.

relationship between Dr. Stevens and the

(Appendix, pp. 1-6)

Pursuant to the Utah Governmental Immunity Act, Cunningham
caused to be served upon the University of Utah Medical Center
and the Attorney General for the State of Utah a similar Notice
of Intent as previously served upon Dr. Stevens, additionally
alleging the State's liability by way of its employment relationship with Dr. Stevens, first discovered by Cunningham in February, 1984.

(Appendix, pp.23-36)

In November, 1984, Cunningham filed a Motion to Amend the
"Stevens" Complaint to allege the negligence of the University of
Utah Medical Center based on principles of respondeat superior
and the negligence of Dr. Stevens.

Said Motion was not opposed

by the Medical Center, but, without consent of counsel for
Cunningham, at the hearing on the Motion to Amend, the Medical
Center offered argument and a Memorandum of Authorities in
5
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support of its anticipated, but unfiled, Motion to Dismiss said
Amended Complaint.

(Appendix, pp. 27-28)

Judge David B. Dee

overruled Cunningham's objection to the premature argument and
denied the Motion to Amend on the basis of the Medical Center's
argument that Plaintiff failed to bring the action against the
State within one year after the physical injury and within two
years after discovery of the physical injury.
30)

(Appendix, pp. 29-

From that Order, Cunningham petitioned this Court for an

Interlocutory Appeal, which petition was denied on March 20,
1985.
On January 10, 1985, Cunningham filed this new action
against the Medical Center asserting its claim based on principles of res judicata and alleging the discovery by Cunningham
of his legal injury at the hands of the Medical Center, having
occurred on February 8, 1984.

The Medical Center's Motion to

Dismiss was granted by the Honorable Philip R. Fishier on grounds
of res judicata, specifically, without argument concerning the
merits of the action or limitations defenses.
Appendix, pp. 31-32)

(Record, 22-23;

From this Order dismissing his Complaint,

Cunningham brings this appeal.
SUMMARY OF ARGUMENTS
1.

Based solely on grounds of res judicata, the lower

court's Order dismissing Plaintiff's Complaint herein was error.

6
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(a)

Utah law recognizes the general policy of liberal-

ity in the allowance of amendments to pleadings to facilitate a determination of all phases of the controversy.
(b)

Accordingly, a trial court does not rule on the

merits of a proposed claim in determining whether to allow a
complaint

to be amended;

discretion, whether

rather, it decides, within its

the facts alleged may constitute a

proper claim for relief,
(c)

The denial of a motion to amend is not a ruling on

the merits and is not dispositive of the cause of action
alleged in the proposed amendment.
2.

The lower court should have examined the cause of action

de novo and thereafter made a determination as to the sufficiency
of the allegations of the Complaint to state a claim upon which
relief could be granted.
3.

Plaintiff's Complaint sets forth a cause of action which

is entitled to be tested on its merits.
(a)

The Utah Governmental

Immunity Act requires a

notice of claim to be served upon the State within one year
after the accrual of a cause of action against one of its
employees.
(b)

According to the Utah Health Care Malpractice Act,

a claim for medical malpractice accrues at the time of the
patient's discovery of his legal
hands of the health care provider.

7

injury suffered at the
**
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(

(c)

Plaintiff first discovered the Medical Center's

conduct causing his injury in February, 1984, eleven months

<

prior to the institution of this action against the State.
ARGUMENT
<

POINT I.

AN ORDER DENYING A MOTION TO AMEND IS NOT
RES JUDICATA AS TO THE MERITS OF THE PROPOSED
CAUSE OF ACTION.

Rule 15 of the Utah Rules of Civil Procedure provides that
pleadings are to be amended by leave of court or by written
consent of the adverse party and that "leave shall be freely
given when justice so requires."

It has long been the policy

accepted by Utah courts to encourage, rather than discourage,
proper amendments to the pleadings to facilitate a full hearing
on all phases of a controversy.
P. 452, 457 (1915).

Hancock v. Luke, 46 Utah 26, 148

The allowance of amendments is a matter

which is given to the wide discretion of the trial court to be
exercised in furtherance of justice.

Gillman v. Hansen, 26 Utah

2d 165, 486 P. 2d 1045, 1046 (1971).

The prime consideration in

determining whether an amendment to a pleading should be permitted is the adequacy of opportunity for the opposing party to meet
the newly raised issue.

Lewis v. Moultree, 627 P.2d 94, 98 (Utah

1981).
In Estate of Thompson v. Mercedes-Benz, Inc., 514 P.2d 1269
(Alaska 1973), the Alaska Supreme Court recited policies of that
State concerning its amendment rule which is identical to Rule
15(a) of the Utah Rules of Civil Procedure:

8
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Probably the most frequent reason for denying leave to
amend is that it would be prejudicial to the opposing
party. The prejudice can result from the opposing
party being put to an added expense, a more burdensome
and lengthy trial, or if the issues being raised in the
amendment are remote from the scope of the original
case. The trial judge here did not consider any
factors when denying appellant's motion to amend other
than the statute of limitations. This was not the
correct manner in which to consider appellant's motion
for leave to amend . . .
We hold that under Alaska Civil Rule 15(a) the appellant should have been granted leave to amend since
there was no showing that the amendment would have
resulted in an injustice.
514 P.2d at 1271.
In Cunningham v. Stevens, Ronald Cunningham sought by motion
to amend his Complaint to assert a claim against the University
of Utah Medical Center based on principles of respondeat superior
on the grounds that he had not discovered his legal injury at the
hands of the Medical Center until February, 1984.

Counsel for

Dr. Stevens and the Medical Center admitted to Judge Dee that he
had no objection to the allowance of the motion to amend, but
proffered his intention to thereafter file a motion to dismiss
based on the statute of limitations contained in the Governmental
Immunity Act.

Counsel for Cunningham objected to the untimely

submission of the motion to dismiss and requested that the motion
to amend be granted so that both parties could thereafter
prepare, brief, and argue the statute of limitations issue on
Defendant's anticipated motion.

Judge Dee heard Defendant's

argument and reviewed a premature memorandum in support of the
unfiled motion to dismiss.

Cunningham was never allowed to

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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9

<

present the factual basis and argument to support the amended
claim before the Court denied his motion on the basis of statute

<

of limitations, leaving the merits of the claim undetermined.
In Hernandez v. Maricopa County Superior Court, 108 Ariz.
422, 501 P.2d 6 (1972), the Arizona Supreme Court reviewed a

*

In reviewing the lower courtfs

similar procedural situation.

denial of a motion to amend plaintiff's complaint to bring in
additional defendants, the court analyzed Arizonafs Rule 15 of

'

Civil Procedure, which is also identical to Utah's.
Rule 15 of the Rules of Civil Procedure, 16 A.R.S.,
provides for liberal amendment of pleadings. The
merits or facts of the controversy are not to be
decided in the consideration of a motion to amend. The
petitioners should have been allowed to file their
amended complaint, and the factual basis of the amended
complaint could then be attacked under Rule 12(b) or
Rule 56.

(

The court then explained the method which the petitioners there
were forced to employ to have their claim determined on the
merits:

{

"The petitioners could file a separate action against

the parties sought to be joined, and after the action was filed,
it could be consolidated with the present action."

Id. at 7.

<

Cunningham chose to follow the same method outlined in
Hernandez seeking to have his claim against the Medical Center
tested as to its merits.

He filed a separate action against the

State with the intent of later moving to join the cases into a
consolidated action against Dr. Stevens and the Medical Center
pursuant

to Rule 42 of the Utah Rules of Civil Procedure.

Once the claim against the Medical Center was legitimized by
10
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<

complaint, the factual basis could then be properly attacked
under Rule 12(b) or Rule 56.

In such cases, however, "all

parties shall be given reasonable opportunity to present all
materials made pertinent to such a motion."

Rule 12(b), Utah

Rules of Civil Procedure.
The Hernandez decision was reaffirmed in Schmidt v. Mel
Clayton Ford, 124 Ariz. 65, 601 P.2d 1349, 1352 (1979) where the
court stated that, "the function of pleadings is to give notice,
and amendments

. • . are liberally granted."

It further held

that even proffered "uncontroverted evidence" in opposition to
the claim asserted in a proposed amended complaint was not
"dispositive" of the proposed new cause of action.
Similarly, Judge Dee's Order denying Cunningham's Motion to
amend his Complaint could not be dispositive of the issues raised
in the proposed cause of action against the Medical Center.
Judge Fishler's Order dismissing the new Complaint against the
Medical Center based exclusively on grounds of res judicata was
in error.
1964) .

See Pittman v. Pittman, 393 P.2d 957, 959 (Wash,

This Court should remand the case back to Judge Fishier

and direct him to hear the merits of Defendant's Motion and
Plaintiff's cause of action.
POINT II.

A MOTION TO DISMISS SHOULD BE EXAMINED
INDEPENDENTLY TO DETERMINE WHETHER THE
FACTS ALLEGED CAN SUPPORT A VALID CLAIM
FOR RELIEF.

Rule 12(b) of the Utah Rules of Civil Procedure provides a
method whereby a defendant may move for the dismissal of plainDigitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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tiff's complaint for inadequacy or defective pleadings.

A motion

to dismiss for failure to state a claim upon which relief can be

*

granted may be treated as a simple motion to dismiss relying only
upon the pleading or as a motion for summary judgment similar to
a Rule 56 motion.

The Utah Supreme Court has often held:

A motion to dismiss should not be granted unless it
appears to a certainty that plaintiff would be entitled
to no relief under any state of facts which could be
proved in support of its claim . . .
Under the Rules of Civil Procedure, a claim upon which
relief may be granted can be pleaded by the recitation
of conclusions of law or fact or both.

<

Liquor Control Commission v. Athas, 121 Utah 457, 243 P.2d 441,
443 (1952) .
Judge Fishier was therefore required to determine simply
whether or not the Complaint

<

filed by Cunningham against the

University of Utah Medical Center contained sufficient allegations to support a valid claim for relief without resort to Judge
Dee's earlier ruling.

<

Should the Medical Center elect to have

the motion to dismiss treated as a motion for summary judgment,
supplemental materials, affidavits, and evidence may properly be
presented to the Court for consideration.

i

However, unlike the

earlier proceeding in Judge Dee's Court, "when a motion to
dismiss is made and 'matters outside the pleading are presented
to and not excluded by the court . . . »

i

[it is necessary] that

all parties (including, of course, the non-movant which was the
plaintiff in this case) are given reasonable opportunity to

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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<

present additional pertinent material if they wish."

Bekins Bar

V Ranch v. Utah Farm Production, 587 P.2d 151, 152 (Utah 1978)•
POINT III.

PLAINTIFF'S CLAIM AS SET FORTH IN HIS
COMPLAINT HEREIN SETS FORTH A VALID CAUSE
OF ACTION.

The Utah Governmental Immunity Act, Utah Code Annotated,
§63-30-11 (1953, as amended), provides that a claim against the
State is deemed to arise when the statute of limitations would
otherwise commence against a private person.

Section 63-30-12

stated that a notice of claim must be filed within one year after
the claim arises.

The Utah Health Care Malpractice Act, Utah

Code Annotated §78-14-4 (1953, as amended), provides that most
all medical malpractice actions must be brought within two years
after the plaintiff discovers, or through reasonable diligence
should have discovered, the injury, not to exceed four years
after the date of the alleged negligent act.
The Utah Supreme Court interpreted and defined the statutory
phrase "discovers

. . . the injury" in Foil v. Ballinger, 601

P. 2d 144 (Utah 1979).

There, this Court reversed a lower court

decision and held that the two-year statute of limitations did
not begin to run until the plaintiff discovered or should have
discovered a "legal injury."

This requires that a plaintiff must

have reason to know of (1) the injury, (2) the cause of the
injury, and (3) the negligent or wrongful nature of the act
causing the injury.

Id. at 148.

Several reasons were cited in

Foil justifying that interpretation.

13

First, the Court recognized
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"a great disparity in the knowledge" between the physician and
the patient.
While the recipient may be aware of a disability or
disfunction, there may be, to the untutored understanding of the average layman, no apparent connection
between the treatment provided by a physician and the
injury suffered. Even if there is, it may be passed
off as an unavoidable side effect or a side effect that
will pass with time.
Id. at 147.

Second, the Court sought to encourage investigation

and expert consultation by a potential plaintiff prior to the
filing of a malpractice action to minimize "unjustified lawsuits
with all the attendant costs."

Id. at 148.

Third, the Court

reasoned that to hold otherwise "might tempt some health care
providers to fail to advise patients of mistakes . . . and even
to suppress knowledge of such mistakes" in the hope that the
running of the statute would bar the action.

Id.

Fourth, the

"four-year" portion of the statute shields a defendant from
claims, to the defense of which a lapse of time might be prejudicial.

"Interpreting the term "injury1

to mean legal injury,

therefore, does not undermine the purpose of the limitation
statute."

Id. at 149.

the Court cited and agreed with the

Oregon Supreme Court in Berry v. Branner, 421 P.2d 996, 998
(Or. 1966):
To say that a cause of action accrues to a person when
they may maintain an action thereon and, at the same
time, that it accrues before she has or can reasonably
be expected to have knowledge of any wrong inflicted
upon her is patently inconsistent and unrealistic. She
cannot maintain an action before she knows she has one.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Id. at 148-49.
In construing similar statutes, surrounding jurisdictions
have cited, quoted, and applied the Foil standard.
A plaintiff should discover that he has a cause of
action when he realizes (1) that he has been injured,
(2) that the injury can be attributed to an act of the
alleged tort feasor, and (3) that the act of the
alleged tort feasor was somehow negligent.
. . . the statute of limitations does not begin to run
until the harm has occurred and it appears reasonably
probable that the damage complained of was caused by
the negligence of the defendant and not be some other
source..
Hoffman v. Rockey, 55 Or. App. 658, 639 P.2d 1284, 1286 (1982),
(emphasis added).
The discovery . . . must be of both the fact of damage
suffered and the realization that the cause was the
health care providers negligence . . . This rules has
been clarified to mean that the statute of limitations
begins to run when the patient has before him facts
which would put a reasonable person on inquiry notice
of his possible cause of action.
Massey v. Litton, 669 P.2d 248, 251 (Nev. 1983).
We hold that appellant's claim against Tacoma General
did not accrue until she discovered or reasonably
should have discovered all of the essential elements of
her possible cause of action, i.e., duty, breach,
causation, damages.
Ohler v. Tacoma General Hospital, 92 Wash. 2d 507, 598 P.2d 1358,
1360 (1979).
Cunningham suffered severe physical injury on the 27th day
of January, 1982.

Beginning soon after that date, Cunningham's

family was informed and aware of facts giving rise to his claim
against Dr. Stevens.

However, despite reasonable diligence
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(

exerted, neither Cunningham nor his family were informed of his
legal injury as caused by the University of Utah Medical Center

i

through the employment relationship with Dr. Stevens until the
7th day of February, 1984.

This lack of knowledge was substan-

tially the result of Dr. Stevens1 failure to inform Cunningham of
his agency and employment relationship.

i

To saddle a patient with

the burden of discovering that relationship without any reason to
so suspect is illogical, especially considering that Cunningham

'

was hospitalized in the Medical Center for some seven months
after the injury and thereafter continued to receive therapy and
outpatient treatment from said institution.

'

In light of the fact that the physician-patient relationship
between the medical Center and Cunningham has continued uninterrupted since the date of initial injury, the language of the
California case of Hundley v. St. Francis Hospital, 161 Cal.
App. 2d 800, 327 P.2d 131 (1955) (a case cited and relied upon in
Foil) is instructive.
The rule is clear, as to malpractice actions, that
"where the physician-patient relation continues the
plaintiff is not ordinarily put on notice of the
negligent conduct of the physician upon whose skill,
judgment and advice he continues to rely." [citation
omitted] Thus, in the absence of actual discovery of
the negligence, the statute does not commence to run
during such period, [citation omitted] and this is true
even though the condition itself is known to the
plaintiff, so long as its negligent cause and its
deleterious effect is not discovered.
327 P.2d at 135. In Utah, physicians are considered "health care

4

4

i

providers" on an equal footing with hospitals.
16
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The Hundley

principle should easily extend to include continuing hospitalpatient relations.
Upon discovery of each of the elements of his cause of
action against the Medical Center, Cunningham immediately caused
his Notice of Intent to be served upon the Medical Center
pursuant to the notice provisions of the Governmental Immunity
Act well with the one-year limitation imposed thereby.
action against Dr. Stevens is still new.
proceeding.

The civil

Discovery is still

No discovery cut-off dates, motion deadlines, nor

trial dates have been set.

Accordingly, neither the Medical

Center nor Dr. Stevens will be prejudiced by allowing Plaintiff's
Complaint to be examined on the merits and tested directly by
Defendant's statute of limitations defense.
CONCLUSION
The legislative findings and declarations of the Utah Health
Care Malpractice Act provide that, "it is the purpose of the
legislature to provide a reasonable time in which actions may be
commenced against health care providers while limiting that time
to a specific period for which professional liability insurance
premiums can be reasonably and accurately calculated . . . ."
Utah Code Annotated

§78-14-2

(1953, as amended).

Ronald

Cunningham has taken every reasonable step imaginable in his
attempt to try his claim against the University of Utah Medical
Center.

Notices of Intent were prepared and served upon Dr.

Stevens and the medical Center within the respective required
17
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notice periods following the discovery of their respective
negligent conduct.

Attempt was duly made to join the Medical

Center as party Defendant in the existing case pending against
Dr. Stevens, but Cunningham's motion to amend was denied on the
erroneous basis of an untimely motion to dismiss.

A new Com-

plaint was filed initiating a separate action against the Medical
Center.

The same was erroneously dismissed on the sole grounds

of res judicata referring to the Order denying the motion to
amend, which according to law is unworthy to support such
grounds.
Plaint if f-Appellant, Ronald Cunningham, respectfully prays
for relief from this Court, based on the foregoing analysis, to
reverse the Order of Dismissal entered by Judge Fishier, directing him either to deny Defendant's Motion to Dismiss or, in the
alternative, directing him to examine Defendant's Motion and the
merits thereof without regard to the prior Order of Judge Dee.
RESPECTFULLY SUBMITTED this

2/

day of August, 1985.

^^c^-f^L—
T. Richard Davis
MARSDEN, ORTON & LILJENQUIST
Joseph S. Knowlton
Attorneys for Plaintiff/Appellant
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ATTORNEYS FOR PLAINTIFF
IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE COUNTY
STATE OF UTAH
RONALD CUNNINGHAM,

)

)

Plaintiff,

)

-V8-

UNIVERSITY OF UTAH MEDICAL CENTER,
Defendant•

AFFIDAVIT OF JOSEPH S. KNOWLTON

d

.

*

Civil No. C85-353

v

Judge P h i l i p R. F i s h i e r

„ . .

)
:ss.
County of Salt Lake)
JOSEPH Sc KNOWLTON, being first duly sworn, deposes and says as follows:

g

STATE OF UTAH

le

That I am one of the attorneys for the plaintiff, Ronald Cunninghamo

2.

That I have had no independent knowledge of the employment relation-

4

ship between my client and the defendant, University of Utah Medical Center,
and Michael H. Stevens, M.D.
3.

'

That I had assumed that my client was one of Dr. Stevens1 private

patients and7or a direct contract doctor with my client's health care
provider, FHP.
4.

That I knew that Dr 0 Stevens worked at the University Hospital but

I did not know what his employment arrangement was with the University and

4
A-l
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-2assumed, since he advertised in the telephone directory, that he had private
patients.
DATED this

/(/• ^day of February, 1985.

JOSEPH S". KNOWLTON
SUBSCRIBED AND SWORN to before me, a Notary Public, this 14^

day of

February, 1985.

W A & L ^ L ^ A v/»

n»Q

NOTSRY PUBLIC

Residing a t <>J>t PrJ, Qt

n±

My Commission expires:

Ull

MAILING CERTIFICATE
I hereby certify that I have this 15th day of February, 1985
mailed a trui and correct copy of the foregoing Affidavit of Joseph S.
Knowlton, postage prepaid, to Merlin Lybbert and Bruce H. Jensen,
Snow, Christensen & Martineau, P. 0. Box 3000, Salt Lake City, Utah
84110.

T. RICHARD DAVIS
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JOSEPH S. KNOWLTON
Attorney at Law
845 East 400 South
Salt Lake City, Utah 84102
363-3191

?

. \Q

~

v~ —

G c;c

UJ
~':V:\

R. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
68 South Main, Fifth Floor
Salt Lake City, Utah 84101
ATTORNEYS FOR PLAINTIFF

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

RONALD CUNNINGHAM,
AFFIDAVIT OF RONALD CUNNINGHAM

Plaintiff,
-vsUNIVERSITY OF UTAH MEDICAL CENTER,

C i v i l No. C85-353
Judge P h i l i p R. F i s h i e r

Defendant.

STATE OF UTAH

)
:ss.
County of Salt Lake)
RONALD CUNNINGHAM, being first duly sworn, deposes and says as follows:
1.

That I am the plaintiff in the above-named action.

2.

That when I first contacted Michael H. Stevens, M.D. to have him

treat me, I was not aware of any employment relationship between the
defendant, University of Utah Medical Center, and Michael H. Stevens, M.D.
3.

That I was not told by Michael H. Stevens, M.D. that he was an

employee of the University of Utah or an employee of the State of Utah.
4.

That I was a private patient of Michael H, Stevens, MoD. and I

was unaware of any association that Michael H. Stevens, M.D. had with

I
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the University of Utah School of Medicine with the exception that he
performed the operation and I was treated at the University Hospital.
5.

That my first knowledge of Michael H. Stevens, M.D. having an

alleged employment connection with the University of Utah was gained
when my attorney showed me the affidavits of Michael H. Stevens, M.D.
and G. Richard Lee.
• /-rf.
_day of February, 1985.

DATED this

' JfouX*' £>

LKjurUsiyq

it<M

RONALD CUNNINGHAM
SUBSCRIBED AND SWORN to before me, a Notary Public, this

/ y ^ day

of February, 1985.

(LAJP;.TK.

(IcuAfuQ

NOTARY PUBLIC

Residing at
My Commission expires:

%/^f

fijn

fctfy

IfoJ,,

uh?l&
MAILING CERTIFICATE

I hereby c e r t i f y t h a t I have t h i s 1 5 t h day of February, 1985
mailed a t r u e and c o r r e c t copy of the f o r e g o i n g A f f i d a v i t

of Ronald

Cunningham, p o s t a g e p r e p a i d , t o Merlin Lybbert and Bruce H. J e n s e n ,
Snow, C h r i s t e n s e n & Martineau, P. 0 . Box 3000, S a l t Lake C i t y , Utah
84110.

RZCHARD DAVIS
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JOSEPH S. KNOWLTON
Attorney for Plaintiff
845 East 400 South
Salt Lake City, Utah 84102
363-3191
T. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
Attorney for Plaintiff
68 South Main, 5th Floor
Salt Lake City, Utah 84101

IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE COUNTY
STATE OF UTAH

RONALD CUNNINGHAM,
AFFIDAVIT OF JOAN CUNNINGHAM

Plaintiff,
-vsUNIVERSITY OF UTAH MEDICAL CENTER,

C i v i l No. C85-353
Judge P h i l i p R. F i s h i e r

Defendant.

STATE 0T UTAH

)

County of Salt Lake)

ss«

JOAN CUNNINGHAM, being first duly sworn, deposes and says as follows:
1.

That I am the wife of the plaintiff in this action.

2.

THat I was not aware of an employment relationship between the

University of Utah Medical Center and Michael H. Stevens, M.D.
3.

That at no time was any mention made to me by the defendant or by

Michael H. Stevens, M.D., of any such relationship.
4.

That my husband was a private patient of Michael Hc Stevens, M.D.

and that all charges and bills that were made against my husband were paid

i
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-2directly by and through our health care provider.
DATED this

day of February, 1985.

UOAN CUNNINGHAM

. .-£
SUBSCRIBED AND SWORN to before me, a Notary Pulbic, this
of February, 1985.

yuQi**^

My Commission e x p i r e s : (&

SfiLfcP

day

fCGA-ti u/x>

Notary
arv Public
Public

Residing a t

In

v
f#J,

f&,

fl&l

Izzftf*
MAILING CERTIFICATE

I hereby certify that I have this 15th day of February, 1985,
mailed a true and correct copy of the foregoing Affidavit of Joan
Cunningham, postage prepaid, to Merlin Lybbert and Bruce H. Jensen,
Snow, Christensen & Martineau, P. 0, Box 3000, Salt Lake City, Utah
84110.

T. RICHARD DAVIS

^ = ~
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J O S E P H S. KNOWLTON
ATTORNEY AT U\W
fl-io EAST 4.00 SOUTH
TELEPHONE
363-3 I 9 I
AREA CODE 8G!

SALT LAKE CITY. UTAH 8 4 102

May 26, 1333

DATE SERVED

- J ^ / ^

3

M ncS\ubMLfc — - — •

aA <. y ^ t J C r A ^ ^ * " 1 ^
Dr. Michael Stevens
c/o University Hospital
50 Medical Drive
Salt Lake City, Utah 84132
3H96 Mill Hollow Circle
Salt Lake City, Utah
Dear Dr.

/
\/k&5

ra prC;CiIiCI
31N0TXc;^iab!eM^Ae
Vc* Utan

Depiity

. ^
6

^
5 J5L

,\
^J

Stevens:

1 have been retained to represent Mr. Ronald Cunningham and his family
in regard to surgery that you performed upon Mr. Cunningham on or about
the 27th day of January, 1982• The surgery had been represented to Mr.
Cunningham and his family as being a minor procedure and developed into
a very serious procedure, beyond your capacity to handle in your specialty,
even though you proceeded to attempt to remedy the situation which, my
client feels, was negligent on your part and, as you know, the results
were disastrous*
The surgery took place in the University Hospital under your direction
and was conducted without Mr. Cunningham and his family having given
an informed consent as neither Mr. Cunningham nor his family nor, we
allege, you knew of the magnitude of the tumor prior to the commencement
of the surgery, which lack of knowledge on your part led to the procedures
about which he and his family are complaininge
This letter is being sent to you in order to meet the requirements of
Section 78-14-8 of the Utah Code Annotated, 1953 As Amended.
Very truly yours,

•z
Josepn S.

Know!ton

/

1
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J O S E P H S. KNOWLTON
ATTORNEY AT LAV
t»45 £ A 3 T 4 0 O SOUTH
SALT LAKE CITY. UTAH HA I 0 2

TELEPHONE
363-3191
AREA C O D E BO I

August 1, 1983
DATE SERVED .

9/*/Al.\

Al R E S ^ C E

^v<*>

UPON
Dr. Michael Stevens
3496 Mill Hollow Circle
Salt Lake City, Utah

(lb-fig"

5
L tf 5* )

W i - ^ v C

SIN'DT. Constga!^ Murray Precinct
Oa.i wu
3<^nN. Stale of Utah

V

'c/o University Hospital
50 Medical Drive
Salt Lake City, Utah 84132

H1
'

Dear Dr. Stevens:
This is a notice to you that we intend to commence an action against
you on behalf of Mr. Ronald Cunningham and his family in regard to
surgery that you performed on Mr. Cunningham on or about the 27th
day of January, 1982. The surgery had been represented to Mr. Cunningham and his family as being a minor procedure. Mr. Cunningham,
of course, does not know nor did he know what was involved in the
surgery. As you are aware, the results of the surgery were most
unusual and it is the feeling of Mr. Cunningham and his family that the
results speak in the nature of some negligence on your part as well as
it is thought that the procedure that you utilized was beyond your
capacity of specialization. We are further alleging that Mr. Cunningham
and his family had not given to you informed consent for the surgery
for neither he nor his family knew the magnitude of the tumor nor the
likely results of the operation prior to the time you attempted the
operation.
Thisjetter is being sent to you in order to meet the requirements of
Sect.on 78-14-8 of the Utah Code Annotated, 1953, As Amended, and supplements that letter previously served upon you on June 9, I983.

/(Joseph S
/
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OBEfir C. LILJCKQUlST
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FIFTH FLOOR
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S A L T L A K E C I T Y , U T A H 84-101
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(SOD

OF COUNSEL
RCNOELL N.MA6CY
OAVIO S.VOUMO

521-3800

December 28, 1983

Toz

Michael H. Stevens, M.D.
3496 Mill Hollow Circle
Salt Lake City, Utah 84106

Re: NOTICE OF INTENT TO COMMENCE LEGAL ACTION
Pursuant to the provisions of the Utah Health Care
Malpractice Act, Section 78-14-8, Utah Code Annotated/ 1953,
as amended, Ronald Cunningham and his wife, Joan Cunningham,
hereinafter referred to as "Claimants," by and through their
attorneys, Joseph S. Knowlton and T. Richard Davis, hereby
serve notice upon you of their intent.to commence legal action
against you for medical malpractice. As a basis for this intended action, Claimants, as of this time, rely upon the follov/ings
1. At all times material hereto, Michael H. Stevens, M.D.,
was a physician licensed to practice and practicing m€*dicine
in the State of Utah*
2» On or about the 29th day of December, 1981, Ronald
Cunningham saw Br* Stevens at the University of Utah Medical
Center in Salt Lake City, Utah for an examination, and thereafter, on or about the 27th day of January, 1982, Dr. Stevens
admitted Mr. Cunningham, in good health, to the Univeirsity
Hospital, a part of said Medical Center, for the purpose of
surgery. On or about the 28th day of January, 1982, Dr. Stevens
attempted an excision of a suspected acoustic neuroma on Mr.
Cunningham from which complications arose necessitating additional surgery on January 29, February 1 and 3, and July 20,
1982. As a result of the surgical accident occuring during
the January 28th procedure, Mr. Cunningham suffered prolonged
unconsciousness and permenent severe impairment of his entire
physical body*
3. As of this time, Claimants complain and allege that
you were guilty of medical malpractice in that you failed to
obtain an informed consent to the surgery which you performed
on the 28th day of January, 1982, as aforesaid, and otherwise
provided medical services wrongfully and negligently, all in
one or more of the following particulars:
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Michael H. Stevens, M.D.
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a.

Failed to provide skillful and reliable medical
care and treatment;

b.

Failed to diagnose and treat Mr. Cunningham's physical condition;

c.

Improperly delayed.in diagnosing and treating Mr.
Cunningham1s physical condition;

d.

Failed to properly heed warning signs of Mr.
Cunningham's condition;

e.

Failed to properly inform Mr. Cunningham of the
material hazards and risks associated with the delay
in treatment of his condition and with the procedures
which were performed upon him?

f.

Treated Mr. Cunningham .in such a way that there
were eventual complications which resulted in his
permanent loss of use of his physical capacities;

g.

Failed to hospitalize Mr. Cunningham immediately
upon seeing him on the 29th day of December/ 1981;

h.

Failed to conduct an in-depth inquiry into Mr.
Cunningham's past history;

i.

Failed to conduct a neurological examination prior
to the time of surgery on the 28th day of January/
1982;

j•

Performed a translabyrinthine acoustic neuroma
excision on Mr, Cunningham on or about the 28th
day of January, 1982, when such surgery should not
have been performed; and

k.

Performed a translabrinthine acoustic neuroma excision on Mr. Cunningham on or about the 28th day of
January/ 1982, in a careless and negligent manner.

4. At all times material hereto, the caref treatment/
and services provided and administered to Mr. Cunningham, including the instrumentalities employed therein/ were under your
exclusive supervision/ control, and management. Furthermore,
Mr. Cunningham did not contribute to his injuriesf the occurrence of which was more probably than not the proximate result
of your conduct/ as aforesaid.
A-10
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5. As a proximate result of your conduct, as aforesaid,
Mr. Cunningham lost permanent use of most of his basic physical functions, together with a complete loss of earning capacity and ability to provide sustanance and support for Mrs.
Cunningham and their family. Furthermore, Mrs. Cunningham
has suffered the loss of society, companionship, consortium,
and happiness of association with her husband, all to their
general damage in a substantial amount, for which Claimants
make claim.
6. As a further consequence of your conduct, as aforesaid, Mr. Cunningham has been required to seek medical treatment, be hospitalized, undergo surgery, and to employ the services of doctors, nurses, therapists, and other medical personnel
for medical care and treatment, and hospital, doctor, and other
medical expenses have been incurred and will probably be incurred to Claimants special damage. Claimants are entitled to
further special damages for the cost of constant everyday care
which Mr. Cunningham has required and will yet require, and to
interest at the rate of 10% per annum on all special damages
from the 28th day of January, 1982 until paid.
7. The injuries suffered by Mr. Cunningham would not
have resulted or occurred if you had not been negligent in the
care and treatment of and services administered to Mr. Cunningham
or if you had not failed to explain the potential hazards and
dangers of your treatment, as aforesaid.
Dated this

i<

day of December, 1983.

Joseph S. Knowlton
845 East 400 South
Salt"Lake City, Utah 84102

(h^

To Richard Davis
Marsden, Orton" & Liljenquist
68 South Main, Fifth Floor
Salt Lake City, Utah 84101
Attorneys for Ronald and Joan
Cunningham

i
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JOSEPH S. KNOWLTON
Attorney for Plaintiff
845 East 400 South
Salt Lake City, Utah 84102
T. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
Attorneys for Plaintiff
68 South Main, 5th Floor
Salt Lake City, Utah 84101

IN THE THIRD JUDICIAL DISTRICT COURT OF
SALT LAKE COUNTY, STATE OF UTAH
RONALD CUNNINGHAM,
Plaintiff,

COMPLAINT

vs.
MICHAEL H. STEVENS, M.D.,

Civil No.

C84-286

Defendant.

Plaintiff complains of Defendant and alleges:
PARTIES
1.

Plaintiff Ronald Cunningham was a patient at University

Hospital in Salt Lake City, Utah, under the care and control of
Defendant Michael H. Stevens, beginning January 27, 1982, when he
suffered serious injuries by the wrongful acts and conduct of sai
Defendant as hereinafter set forth.
2.

Defendant Michael H. Stevens, M.D. is, and at all times
A-12
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{

material hereto was, a physician licensed to practice and
practicing medicine in the State of Utah as a health care provider
as defined in Section 78-14-3, Utah Code Annotated, 1953, as

4

amendedc
3-

On the 9th day of June, 1983, a Notice of Intent to

Commence Legal Action in letter form was served on Defendant,

{

pursuant to the provisions of Section 78-14-8, Utah Code
Annotated, 1953, as amended.

Said Notice was amended and

supplemented by letters dated August 1, 1983 and December 28, 19831
both of which were duly served upon Defendant.
4,

Plaintiff has received no response from Defendant to said

Notices.

'
COUNT I
(Negligence)

5*

I

Beginning the 29th day of December, 1981, Defendant under-

took to provide and maintain surgical and medical care and
treatment for Plaintiff.
6.

J

Beginning the 29th day of December, 1981, while the

Plaintiff was a patient at the University Hospital under the
treatment and care of Defendant, Defendant wrongfully, negligently*
and carelessly failed to provide and maintain proper and adequate
medical and surgical diagnosis, treatment, services and care for
him*

*
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1

7.

At the time of the wrongful, negligent and careless acts

2

and omissions of the Defendant, the care, treatment and services

3

provided to Plaintiff, including the instrumentalities employed

4

therein, were under the exclusive supervision, control and

5

management of Defendant.

6
7
8
9

Furthermore, Plaintiff did not

I contribute to his injury, the occurrence of which was more probab
than not the proximate result of the negligence of Defendant.
8<. As a proximate result of the negligent acts and omission
of the Defendant, following the surgery first performed by

10

Defendant on the 28th day of January, 1982, Plaintiff was rendere<

11

temporarily comatose, suffered permanent loss of most of his basi<

12

voluntary physical functions, and sustained mental and emotional

13

injury from all of which he has suffered severe and excruciating

14 j pain, discomfort and disability, and from which he will continue
15

to suffer pain, discomfort, and permanent disability all to his

16

general damage in a reasonable sum.

17
IS

9.

As a further consequence to the negligent acts and

omissions of Defendant, Plaintiff's initial hospitalization was

19 J greatly prolonged, and he has been required to seek additional
20 j medical treatment, has been required to employ the services of
21

doctors, nurses, therapists and other medical personnel for medic<

22 j| care and treatment, and has incurred hospital, doctor, and other
23

medical expenses in the approximate amount of $100,000,00, and wi:

24

be required in the future to incur expenses for medical care and
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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treatment all to his special damage.
10.

At the time of his injuries, Plaintiff was 54 years of

age, in good physical condition and was gainfully employed in
producing economic benefits which he contributed to the support of
his family; he was in good health, intelligent, and a source of
joy, companionship, happiness, support, and care of his family.
11.

As a further consequence to the negligent acts and

omissions of Defendant, Plaintiff has suffered a complete loss of
earning capacity and ability to provide sustenance and support for
his family together with an extreme degree of impairment of his
ability to enjoy the society and companionship of his family.
12.

The pain, discomfort, and permanent disability which

Plaintiff has sustained would not have resulted or occurred if
Defendant had not been negligent in the care, treatment and
services administered to him, as aforesaid.
13.

Plaintiff did not discover and could not, through the

use of reasonable diligence have discovered his legal injury until
after the 28th day of January, 1982, the day of the first surgery
performed on him by Defendant.
WHEREFORE, Plaintiff demands judgment as hereinafter set
forth.
COUNT II
(Lack Of Informed Consent)
A-15
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14.

Plaintiff adopts, and by this reference, incorporates

herein, the allegations set forth in Paragraph numbered 4 of
Count I hereof.
15.

On or about the*28th day of January, 1982, and there-

after, Defendant subjected, or caused Plaintiff to be subjected,
to certain procedures and other medical care and treatment,
16.

Prior to and at the time of said procedures, medical

care and treatment, Defendant failed to inform Plaintiff of the
potential hazards or dangers incident thereto.
17.

Plaintiff did not give his informed consent to the

particular procedures recommended and would not have consented ha<
the dangers and hazards thereof been made known to him.
18.

.. ...

As a direct and proximate result of the unauthorized

procedures, care and treatment by Defendant, Plaintiff was
rendered temporarily comatose, suffered permanent loss of most of
his basic voluntary physical functions, and sustained mental and
emotional injury from all of which he has suffered severe and
excruciating pain, discomfort and disability, and from which he
will continue to suffer pain, discomfort, and permanent disability
all to his general damage in a reasonable sum.
19.

As a further direct consequence of the unauthorized

procedures, care, and treatment by Defendant, Plaintiff's initial
hospitalization was greatly prolonged, and he has been required
to seek additional medical treatment, has been requested to employ
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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I

the services of doctors, nurses, therapists and other medical

^

personnel for medical care and treatment, and has incurred
hospital, doctor, and other medical expenses in the approximate
amount of $100,000,00 and will be required in the future to incur
expenses for medical care and treatment all to his special damage.
20.

At the time of his injuries, Plaintiff was 54 years of

age, in good physical condition and was gainfully employed in
producing economic benefits which he contributed to the support of
his family; he was in oood health, intelligent and a source of
i

joy, companionship, happiness, support, and care for his family.
21.

As a further direct consequence of the unauthorized

procedures, care and treatment by Defendant, Plaintiff has
suffered a complete loss of earning capacity and ability to
provide sustenance and support for his family together with an
extreme degree of impairment of his ability to enjoy the society

.

and companship of his family.
22.

The pain, discomfort, and permanent disability which

Plaintiff has sustained would not have resulted or occurred if

|

Defendant had not been negligent in the care, treatment and
services administered to her, as aforesaid.
23.

Plaintiff did not discover and could not, through the

|

use of reasonable diligence have discovered his legal injury until
after the 28th day of January, 1982, the day of the first surgery
performed on him by Defendant.
A-17
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'

WHEREFORE, Plaintiff demands judgment against Defendant as

•1
2

follows:

3

1.

For a reasonable sum for general damages;

4

2.

For the sum of $100,000.00 special damages for medical

5

expenses incurred, together with such other and further sums of

6

medical-related expenses as Plaintiff may incur by the time of

7

trial and shall reasonably incur thereafter;

8

3. For a reasonable sum for lost earnings to date of trial
a
9 i
i and for loss of earning capacity incurred by Plaintiff; and
i

10

4.

For Plaintiff's costs incurred herein and for such other

11

and further relief as to the Court may seem just and equitable in

12

the premises.

13

DATED this /£

da

Y o f January, 1984.

14
15
^5^//^-//Z-i
'JOSEPH S . c KNOWLTON

16

Attorney for Plaintiff

17
18

^jj

19

T. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
Attorneys for Plaintiff

20
21
22
23

Plaintiff's Address:
Salt Lake City, Utah

24
A-18
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MERLIN R. LYBBERT
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant
10 Exchange Place, Eleventh Floor
Post Office Box 3000
Salt Lake City, Utah 84110
Telephone: 521-9000
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY,
STATE OF UTAH

RONALD CUNNINGHAM,
Plaintiff,

AFFIDAVIT OF MICHAEL
H. STEVENS, M.D.

vs.
Civil No. C84-286
MICHAEL H. STEVENS, M.D.,
Defendant.

STATE OF UTAH
COUNTY OF SALT LAKE

)
)
)

ss.

MICHAEL H. STEVENS, Upon being first duly sworn, deposes
and says:
1.

That he is the defendant named in the above-entitled

action.
2.

That at all times mentioned in plaintiff's Complaint

he was an employee of the University of Utah School of Medicine,
with the rank of Associate Professor of Surgery.
3.

That at all times mentioned in plaintiff's Complaint

the treatment and care rendered to plaintiff was done in his
capacity as an employee of the University of Utah and during
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated
may contain
errors. the scope of his emthe performance of his
dutiesOCR,
and
within

ployment, as aforesaid.

/cil6U£thA
1/ &
Michael M. Stevens, M/D.
CL

SUBSCRIBED AND SWORN to before me this

day of

F&llJMi***,

1984.
-^H . m < ( J
- " Notary Public\ '^ . r ^
Residing atv y* Cr^-//t tic ( / h
-*.

<_-*_,

"

piJ

,./
^U .
1_

J
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MERLIN R. LYBBERT
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant
10 Exchange Place, Eleventh Floor
Post Office Box 3000
Salt Lake City, Utah 84110
Telephone: 521-9000

\

IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY,
STATE OF UTAH
\

„

RONALD CUNNINGHAM,
Plaintiff,
VS.
MICHAEL H. STEVENS, M.D.,

AFFIDAVIT OF G. RICHARD
LEE, M.D.
Civil No. C84-286

(

Defendant.
1
STATE OF UTAH

)

COUNTY OF SALT LAKE

)
)

ss.
i

G. RICHARD LEE, M.D., upon being first duly sworn, deposes
and sayss
1.

That since the

1st

day of

March

, 19 78

, he
{

has been the Dean of the University of Utah School of Medicine,
with the rank of Professor, and as such is familiar with the
status and terms of employment of physicians at the University.
2.

Beginning prior to the 29th day of December, 1981,

Michael H. Stevens, M.D., was employed as an Associate Professor
of Surgery in the School of Medicine by the University of Utah.
3.

That in connection with the services of Dr. Michael H.

Stevens at the
University of Utah, whether rendered in his capacity
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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.

as a teacher of medical principles and procedures or in connection with the care and treatment of patients, such activities are
carried out as a part of his duties as an employee of the University of Utah School of Medicine and within the scope of his employment.
4.

That his treatment and care of Ronald Cunningham com-

mencing on or about December 29, 19 81, were undertaken and rendered in his capacity as an employee of the University of Utah
Hospital and within the scope of that employment.

i^lXL^M
G. Richard Lee> M.D.
SUBSCRIBED AND SWORN to before me this ? h j
J-}j£At<S<An , 1984.

J

^

day of

r

Notary Public /
Residing at Salt Lake City, Utah
My Commission Expires:

/zy,

/TS~~
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July 30, 1984

State of Utah
Attorney General's Office
236 State Capitol Building
Salt Lake City, Utah 84114
University of Utah
University Medical Center
50 North 1800 East
Salt Lake City, Utah 84112
RE:

NOTICE OF INTENT TO COMMENCE LEGAL ACTION

Pursuant to the provisions of the Utah Health Care Malpractice
:t, Section 78-14-8, Utah Code Annotated, 1953, as amended, and the
:ah Governmental Immunity Act, Section 63-30-11, Utah Code Annotated,
)53, as amended, Ronald Cunningham and his wife, Joan Cunningham,
>reina£ter referred to as "Claimants,11 by and through their attorneys,
)seph S. Knowlton and T. Richard Davis, hereby serve notice upon
m of their intent to commence legal action against the State of
:ah for medical malpractice. As a basis for this intended action,
Laimants, as of this time, rely upon the following:
1. At all times material hereto, Michael H. Stevens, M.D., was
physician licensed to practice and practicing medicine in the State
: Utah.
2c At all times material hereto, the State of Utah was maintaining
id operating the University of Utah Medical Center, a facility which
5 licensed by the State of Utah as a medical and health care provider.
3. Michael H. Stevens, M.D. has alleged that, at all times
aterial hereto, he was an agent and employee of the State of Utah
irough the University of Utah Medical Center, and acting within the
^ope of his said employment, or under color of authority of the State,
svertheless, Claimants were neither informed as to said alleged
nployment relationship nor had any reason to believe that such a
alationship existed until Michael"H. Stevens filed an Affidavit to
hat effect in the Third Judicial District Court of Salt Lake County
a the pending Civil Action No. C8 4-2 85, Ronald Cunningham vs. Michael
. Stevens, M.D, en February 2, 1984.
4. On or about the 29th day of December, 1981, Ronald Cunningham
isited Dr. Stevens at the University of Utah Medical Center in Salt
ake City, Utah for an examination, and thereafter, en or about the
7th day of January, 1982, Dr. Stevens admitted Mr. Cunincham, in good
ealth, to the University Hospital, a part of said Medical Center, for
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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State of Utah and
Jniversity of Utah
fuly 30, 1984
>age Two
;he purpose of surgery. On or about the 28th day of January, 1982,
)r. Stevens attempted an excision of a suspected acoustic neuroma on
Ir. Cunningham from which complications arose necessitating additional
surgery on January 29, February 1 and 3, and July 20, 1982. As a
result of the surgical accident occurring during the January 28th
procedure, Mr. Cunningham suffered prolonged unconsciousness and
permanent severe impairment of his entire physical body.
5. As of this time, Claimants complain and allege that the State
>f Utah was guilty of medical malpractice in that it failed to obtain
in informed consent to the surgery which it's agent performed on the
>8th day of January, 1982, as aforesaid, and otherwise provided medical
services wrongfully and in a grossly negligent manner, all in one or
lore of the following particulars:
a.

Failed to provide skillful and reliable medical
care and treatment;

b.

Failed to diagnose and treat Mr. Cunningham's
physical condition;

c.

Improperly delayed in diagnosing and treating Mr.
Cunningham's physical condition;
' . ..

d.

Failed to properly heed warning signs of Mr.
Cunningham's condition;

e.

Failed to properly inform Mr. Cunningham of the
material hazards and risks associated with the delay
in treatment of his condition and with the procedures
which were performed upon him;

f.

Treated Mr. Cunningham in such a way that there were
eventual complications which resulted in his permanent
loss of use of.his physical capacities;

g.

Failed to hospitalize Mr. Cunningham immediately upon
seeing him on the 29th day of December, 1981;

h.

Failed to conduct an in-depth inquiry into Mr.
Cunningham's past history;

i.

Failed to conduct a neurological examination prior
to the time of surgery on the 28th dav of January,
1982;-

j.

Performed a translabyrinthine acoustic neuroma
excision on Mr. Cunningham on or about the 28-th
day Digitized
of January,
1932, when such surgery should not
by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
have been performed;
Machine-generated and*
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:ate of Utah and
tiversity of Utah
ily 30, 1984
ige Three
k.

Performed a translabyrinthine acoustic neuroma
excision on Mr. Cunningham on or about the 28th
day of January, 1982, in a careless and negligent
manner*

6. At all times material hereto, the care, treatment, and
jrvices provided and administered to Mr. Cunningham, including the
Lstrumentalities employed therein, were under the exclusive supervision,
>ntrol, and management of the State of Utah and its employees and
fents. Furthermore, Mr. Cunningham did not contribute to his injuries,
ie occurrence of which was more probably than not the proximate result
: the State's conduct, as aforesaid.
7. As a proximate result of the conduct of the State by and
trough its employees and agents, as aforesaid, Mr. Cunningham lost
>rmanent use of most of his basic physical functions, together with a
>mplete loss of earning capacity and ability to provide sustenance
id support for Mrs. Cunningham and their family. Furthermore, Mrs.
mningham has suffered the loss of society,- companionship, consortium,
id happiness of association with her husband, all to their general
image in a substantial amount, for which Claimants make claim.
8. As a further consequence of the State's wrongful conduct, as
foresaid, Mr. Cunningham has been required to seek medical treatment,
> hospitalized, undergo surgery, and to employ the services of doctors,
irses, therapists, and other mediccil personnel for medical care and
reatment, and hospital, doctor, and other medical expenses have been
icurred and will probably be incurred to Claimants special damage.
Laimants are entitled to further special damages for the cost of
instant everyday care which Mr. Cunningham has required and will yet
squire, and to interest at the rat€> .of 10% per annum on all special
amages from the 28th day of January, 1982, until paid.
9. The injuries suffered by Mr. Cunningham would not have
^suited or occurred if the State had not been negligent in the care
id treatment of and services administered to Mr. Cunningham or if it
id not failed to explain the potential hazards and dangers of its
treatment, as aforesaid.
10. On January 17, 1984, Claimant Ron Cunningham, unaware of
ly employment relationship between Michael H. Stevens, M.D. and
ie State of Utah, filed a Complaint initiating a civil action for
sdical malpractice alleging gross negligence to have been committed
/ Dr. Stevens. On February 2, 1984, Dr. Stevens filed Affidavits
Lleging his employment and/or agency relationship with the State,
tiich notice gave Claimants first Notice of the Claim against the
tate which is hereinabove first asserted.
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State of Utah and
Iniversity of Utah
ruly 30, 1984
'age Four
DATED this

•

day of July, 1984.

JOSEPH S. KNOWLTON
845 East 400 South
Salt Lake City, Utah

84102

T. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
68 south Main, Fifth Floor
Salt Lake City, Utah 84101
Attorneys for Ronald and Joan Cunningham
JSK/TRD:ed
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CHAEL O. BLACKBURN

HAND DELIVERED
The Honorable David B. Dee
District Judge
408 City and County Building
Salt Lake City, Utah 84111
Re:

Ronald Cunningham v. Michael H. Stevens, M.D., et al,
Civil No. C84-286

Dear Judge Dee:
A hearing is scheduled on plaintifffs Motion for Leave
to File a Second Amended Complaint in the above-referenced
case at 10:00 a.m. on Friday, December 14, 1984. By his
motion, plaintiff now seeks leave to join the University
of Utah Medical Center as a party defendant based on its
employment relationship with defendant Michael H. Stevens,
McD. We will be appearing at the hearing on behalf of both
Dr. Stevens and the University.
Our only objection to plaintiff's motion is a substantive
one. We do not feel that the University of Utah can properly
be joined as a defendant at this late date, even on a
respondeat superior basis. If the motion to amend is
granted, it is our intention to file a motion to dismiss
on behalf of the University. In the interests of judicial
economy, you may wish to consider the basis for our motion
in deciding whether to permit the amendment of plaintifffs
Complaint- Enclosed please find a courtesy copy of the
memorandum of points and authorities we will file in support
of a motion to dismiss if plaintiff's motion to amend is
granted. A copy of the memorandum has been served this day
on counsel for plaintiff-

A-27
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

<as6
388
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932
S967

The Honorable David B. Dee
December 7, 1984
Page Two
Thank you for your kind attention to this matter.
Very truly yours,
CSNOW, CHRISTENSEN & MARTINEAU

MRL/jar
Enclosures
cc:
cc:

Joseph S. Knowlton (w/ enclosures)
T. Richard Davis
(w/ enclosures)
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FILED !N CLfcRK'S OFFICE
Salt Lake County Utah

JAN

9 WCS
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MERLIN R. LYBBERT - A2029
By
DAVID G. WILLIAMS - A3481
BRUCE H. JENSEN - A1667
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant
10 Exchange Place, Eleventh Floor
P.O. Box 3000
Salt Lake City, Utah 84110
Telephone: 521-9000
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

'

{

STATE OF UTAH

RONALD CUNNINGHAM,

ORDER

1

Plaintiff,
VS.

MICHAEL H. STEVENS, M.D.,

Civil No.

Defendant.

C-84-286

Judge David B. Dee

Plaintiff's Motion for Leave to Amend his Complaint and
join the University of Utah Medical Center as a party defendant
having come on regularly for hearing before the Court on
December 14, 1984, at 10:00 a.m., and plaintiff and defendant
having been represented at said hearing by counsel and the
University of Utah Medical Center having appeared specially
through counsel, and the Court having heard arguments from counsel,
and having reviewed memoranda submitted by the parties, and having
found and concluded that the claims alleged by plaintiff against the
University of Utah Medical Center as set forth in plaintiff's
A-29
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i

proposed Second Amended Complaint, attached as Exhibit "A" to
plaintiff's Motion to Amended Complaint, are barred by the
Notice of Claim provisions of the Utah Governmental Immunity
Act,
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that plaintiff's
Motion to Amend Complaint to join the University of Utah Medical
Center as a party defendant is hereby denied.
DATED this

^Q

day of

X

j>^^

, 19^£*T

District iludqe

C^

u

A-30
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

-ft • wCf

- — » » n *# «*i f m i .

Salt Lake City, Utah

MAR 0 7 1985
H. Dixon Hindley^Clerk
Hjndley^ Clerk 3rd Dist. Court

ay -

MERLIN R. LYBBERT (A2029)
BRUCE H. JENSEN
(A1667)
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant
10 Exchange Place, Eleventh Floor
Post Office Box 3000
Salt Lake City, Utah 84110
Telephone: (801) 521-9000

K ^\&.lfrf)rv?
J

DeAuty Cl«rk

,

<

IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY
i

STATE OF UTAH
RONALD CUNNINGHAM,
ORDER
Plaintiff,
v.
UNIVERSITY OF UTAH MEDICAL
CENTER,

Civil No. C85-353
Judge Philip R. Fishier

Defendant.
Defendant's Motion to Dismiss came on regularly for hearing
before the above-entitled Court on February 22, 1985, at 2:00 p.m.
Joseph S. Knowlton and T. Richard Davis appeared on behalf of
plaintiff.

Merlin R. Lybbert and Bruce H. Jensen appeared on

i
behalf of defendant.
The Court, being fully advised in the premises, having
reviewed the pleadings and materials on file and having heard

i
argument of counsel, finds that plaintiff's claim is barred
on the ground of res judicata by the Order of this Court,
dated January 8, 1985, in the matter of "Ronald Cunningham,

1
Plaintiff, v. Michael H. Stevens, M.D., Defendant, Case
No. C84-286."
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IT IS HEREBY ORDERED that plaintiff's Complaint and
the above-entitled action are hereby dismissed, with prejudice,
no cause of action«
DATED this

7^
'

day of

flOsvisL

, 1985.

BY THE COURT:

ER, District Judge

ATTEST
H. DIXON HINDLEY
CLERK
By
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CERTIFICATE OF SERVICE
I certify that I caused four copies o
OF APPELLANT to be served this

^f

day of

prepaid, to the following:
Merlin R. Lybbert
Bruce H. Jensen
SNOW, CHRISTENSEN & MARTINEAU
P. 0. Box 3000
Salt Lake City, Utah 84110
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